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Dear Mr Soriano, 

1. PROCEDURE 

On 6 November 2020, the Commission registered a notification from the French national 
regulatory authority (NRA), Autorité de régulation des communications électroniques, 
des postes et de la distribution de la presse (ARCEP)1, concerning the French markets for 
wholesale local access (WLA) provided at a fixed location and wholesale central access 
(WCA) provided at a fixed location for mass market products2. 

                                                 
1 Under Article 7 of Directive 2002/21/EC of the European Parliament and of the Council of 

7 March 2002 on a common regulatory framework for electronic communications networks and 
services (Framework Directive) (OJ L 108, 24.4.2002, p. 33), as amended. 

2 Corresponding respectively to markets 3a and 3b in Commission Recommendation 2014/710/EU of 
9 October 2014 on relevant product and service markets within the electronic communications sector 
susceptible to ex ante regulation in accordance with the Framework Directive (2014 Recommendation 
on Relevant Markets) (OJ L 295, 11.10.2014, p. 79). 
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The national consultation3 ran from 11 September 2020 to 12 October 2020.  

The Commission sent a request for information4 (RFI) to ARCEP on 17 November 2020, 
and received a reply on 20 November 2020.  

Under Article 7(3) of the Framework Directive, NRAs, the Body of European Regulators 
for Electronic Communications (BEREC) and the Commission may make comments on 
notified draft measures to the NRA concerned. 

2. DESCRIPTION OF THE DRAFT MEASURE 

2.1. Background 

The last market review for wholesale local access and central access provided at a 
fixed location were notified to and assessed by the Commission respectively under 
cases FR/2020/2278 and FR/2020/22795. Regulated prices for the respective 
services were previously notified to and assessed by the Commission under case 
FR/2017/20466. 

2.1.1. Wholesale local access provided at a fixed location 

ARCEP defined the relevant product market as including access to the copper local 
loop and sub-loop and passive access to fibre local loops. After a detailed 
geographic analysis, the relevant market was defined as national. 

ARCEP designated Orange as the operator with significant market power (SMP) 
and imposed on it a full set of remedies for its copper network, including the 
provision of access to the copper local loop and sub-loop and to its civil engineering 
infrastructure. On the FTTH network, ARCEP complemented the symmetric 
regulation7 with three (asymmetric) additional access obligations imposed on 
Orange, which serve principally the business segment of the underlying retail 
market8. Orange was required to provide access seekers with a set of wholesale 
offers covering backhaul, co-location and unbundling services under non-

                                                 
3 In accordance with Article 6 of the Framework Directive. 

4 In accordance with Article 5(2) of the Framework Directive. 

5  C(2020) 8531 final. 

6 C(2017) 8891 final. 

7  According to the symmetric regulation, building operators must offer passive access at transparent and 
non-discriminatory conditions, reasonable prices, and in the respect of the principle of objectivity, 
relevance and efficiency (including the publication of a reference offer). 

8  Orange shall make available offers of passive access to its FTTH network with and without enhanced 
quality of service (QoS) at technical and tariff conditions such as to allow alternative operators to 
develop wholesale active offers specifically for the purpose of serving the retail business market. In 
addition, Orange shall make available a resale access offer on its FTTH infrastructure that it 
commercialises at retail level for the business segment. Orange shall also provide a drop cable to 
connect on demand business premises to its fibre network in very dense areas. 
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discriminatory terms and conditions9. In particular cost orientation was applied to 
access to local copper loops and sub-loops and ancillary services10.  

The Commission commented on the need to precise the obligation relative to the 
connection of business premises in very dense areas.  

2.1.2. Wholesale central access provided at a fixed location for mass-
market products 

ARCEP included in the relevant product market wholesale access for the provision 
of broadband and high speed broadband services provided - at regional access points 
- over copper, fibre and coaxial cable networks, independently of the interfaces' 
technology. ARCEP performed a geographic analysis and found that differences in 
competitive conditions justified defining two separate markets: very dense areas, 
representing 3% of market 3b, and the rest of the national territory. Moreover, 
ARCEP found that competitive conditions varied on the market “rest of the 
territory” depending on the number of network operators which were in the position 
to offer LLU-based bitstream11. 

ARCEP designated Orange as the operator with SMP, and imposed on it (i) the 
provision of bitstream access over its copper network (but not over fibre12); (ii) non-
discrimination; (iii) cost accounting and accounting separation; and, for those areas 
where Orange is the only wholesale supplier of DSL, (iv) cost-orientation; and (v) 
transparency.  

The Commission commented that ARCEP should consider using a broader range of 
criteria regarding the geographic analysis of the market, in particular when setting 
differentiated remedies. 

                                                 
9  ARCEP proposed to maintain on Orange the obligation to provide legacy copper-based wholesale 

inputs on an Equivalence of Output (EoO) basis. On the fibre access segment, the non-discrimination 
obligation was reinforced by Orange's voluntary commitments to implement non-discriminatory 
operational and technical processes largely based on the EoO principle. 

10  Wholesale offers concerning FTTH are covered by the symmetric regulation framework (i.e. the 
building operators should apply reasonable prices); whereas the LFO is subject to an obligation to 
apply non-excessive prices. 

11  ARCEP identified a geographic area where only one operator was able to provide a bitstream offer and 
a second geographic area where several operators were able to provide such a product. ARCEP 
stressed that precise and stable boundaries between the two areas could not be distinguished since the 
number of unbundled MDFs may substantially change in the timeframe of the market analysis. 

12  ARCEP considered that it would not be justified or proportionate to oblige Orange to offer wholesale 
central access based on the fibre terminating segment, given the combination of symmetric regulation, 
Orange’s obligations concerning access to its civil engineering infrastructure and the new obligations 
concerning fibre passive access for the provision of business-specific offers. In that respect, ARCEP 
considered that an obligation to offer fibre-based bitstream could reduce the incentives for alternative 
operators to invest in local access, which is considered to be the best solution to stimulate competition 
in the wholesale central access market. 
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(4.8%24 compared to 7.6% in the previous decision) and increasing costs (excluding 
WACC) resulting from the BU-LRIC+ model.  

ARCEP signals in its draft measure that Orange intends to start by the second quarter 
of 2021 to notify the commercial switch-off25 of some copper loops, using the 
“rapid” procedure foreseen in the regulatory decision setting out the obligations for 
markets 3a and 3b26. For other areas, where commercial closure would follow the 
“regular” procedure27, Orange has not announced its intentions. ARCEP considers 
that its costing methodology should promote economic efficiency and thus avoiding 
the need to operate two networks in parallel To that end, the measure currently 
notified by ARCEP includes a review clause in order to possibly raise maximum 
copper prices before 2023 in case Orange comes up with a detailed copper switch-off 
plan, depending on the guaranties that Orange would provide concerning migration 
conditions.  

2.2.2. Wholesale central access provided at a fixed location for mass-
market products 

The tariffs concerned by the proposed measure in market 3b relate to a number of 
wholesale services for the provision of broadband and high speed broadband services 
provided over copper-based DSL infrastructures. 

That offer breaks down into two main components: (a) access, which may be 
provided over a line that may or may not have a subscription to the public switched 
telephone network (PSTN) service (provided by Orange) and may be single channel 
("mono VC") or dual channel ("bi VC"); and (b) distribution28. Similarly to the 
previous 2017 decision, the present draft measure only concerns the access 
component. According to ARCEP, the uncertainty as to the evolution of speeds 
(“débits") (and therefore of the unit costs) of the delivery component is too high. As 
such, the tariffs for the delivery component will be set annually by Orange, under the 
control of ARCEP29.  

ARCEP does not consider it appropriate to modify the current price caps of the DSL 
access with telephone subscription. As for access prices, ARCEP proposes to set the 
following price caps for years 2021-2023: 

                                                 
24  As notified to and assessed by the Commission under case FR/2020/2269, C(2020) 7023 final. 

25  Which refers to the situation where Orange stops selling new access on its copper loop. 

26  These market reviews, recently assessed under cases FR/2020/2278-2279, foresee that if the 4 main 
commercial operators are present on the FttH network at the level of the PM, then Orange might 
proceed to the commercial closure of the corresponding copper lines with a 2-month notification 
period for residential products and a 6-month notification period for business products.  

27  In areas where conditions for rapid commercial closures are not met, Orange may only proceed to the 
commercial closure under several conditions and with an 18 or 36-month notification period for 
residential products and a 36-month notification period for business products.  

28    Composante de collecte. 

29  Orange shall transmit its costs to ARCEP on demand and justify any changes of prices on the basis of 
these costs. ARCEP will have the possibility to rectify Orange’s proposed prices.   
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to a notification to the Commission and shall be justified by a fully-fledged analysis 
of underlying costs and of the impact of such change on competitive conditions. 

Pursuant to Article 7(7) of the Framework Directive, ARCEP may adopt the draft 
measure and, where it does so, shall communicate it to the Commission. 

The Commission’s position on this particular notification is without prejudice to any 
position it may take vis-à-vis other notified draft measures. 

Pursuant to Point 15 of Recommendation 2008/850/EC31 the Commission will publish this 
document on its website. The Commission does not consider the information contained 
herein to be confidential. You are invited to inform the Commission32 within three 
working days following receipt whether you consider that, in accordance with EU and 
national rules on business confidentiality, this document contains confidential 
information which you wish to have deleted prior to such publication.33 You should give 
reasons for any such request. 

Yours sincerely, 

For the Commission 
Roberto Viola 
Director-General 

                                                 
31 Commission Recommendation 2008/850/EC of 15 October 2008 on notifications, time limits and 

consultations provided for in Article 7 of Directive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for electronic communications networks and services, OJ 
L 301, 12.11.2008, p. 23. 

32 Your request should be sent either by email: CNECT-ARTICLE7@ec.europa.eu or by fax: 
+32 2 298 87 82. 

33 The Commission may inform the public of the result of its assessment before the end of this three-day 
period. 




